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Guide to Redundancy 

 

In order to fairly dismiss an individual employee by reason of redundancy, an employer must 
ensure that there is a genuine redundancy situation, that it adopts a fair procedure when carrying 
out the redundancy and that the decision to dismiss is reasonable in all the circumstances. A key 
element in adopting a fair procedure is proper individual consultation with the “at risk” employee. 

If the employer is proposing to dismiss 20 or more employees at one establishment within a 90 
day period, there is a statutory obligation on the employer to consult collectively with appropriate 
representatives of the employees. For guidance on when the statutory obligation arises and how it 
applies you should refer to our Guide to Collective Redundancies in the “Redundancy and Business 
Organisation* section of our website. 

Even if the statutory collective consultation provisions do not apply, an organisation that does not 
consult with a recognised trade union (or employee representatives if they are appointed for such 
purposes) with a view to explaining the business rationale for the proposed redundancies and 
agreeing matters such as the relevant redundancy pool and selection criteria is at risk of an unfair 
dismissal finding. Collective consultation is in addition to the employer’s obligations to 
individually consult with an employee. 

The meaning of "redundancy" 

In order to fall within the statutory definition of "redundancy" for fair dismissal purposes (as set 
out in section 139(1) of the Employment Rights Act 1996 (“ERA”)), an employee's dismissal must 
be "wholly or mainly attributable to" the employer: 

a) ceasing or intending to cease to carry on the business for the purposes of which the employee 
was employed by it (i.e. a business closure); or 

b) ceasing or intending to cease to carry on that business in the place where the employee was so 
employed (i.e. a workplace closure); or 

c) having a reduced requirement for employees to carry out work of a particular kind, or to carry 
out work of a particular kind at the place where the employee was employed to work (i.e. a 
reduced requirement for employees). 

Business closure 

Whilst this element of the definition typically covers a business closing down altogether, it may 
also be applicable where changes to the nature of an employer’s business mean that it is 
effectively replacing the old business with an entirely new one. Whether the new business is 
different enough to amount to a business closure is a question of fact for an employment tribunal 
to decide. 

Workplace closure 

This element covers the scenario where an employer closes down a particular workplace at a 
particular location, or moves part of its business to another location. Whether a redundancy 
situation exists will depend upon where the employee was employed to work. Whilst in many 
cases this will be clear (e.g. the employment contract will specify the employee’s place of work 
and the employee will have always worked there), the issue may be more complicated where a  

mobility clause allows the employer to change the employee's place of work. In this situation the 
correct test is to consider the location where the employee's duties are actually carried out. Some 
employers may be able to rely on a mobility clause in the employee’s contract to move employees 
to a different site, rather than treat the situation as a redundancy situation. The employer needs 
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to ensure that the mobility clause is wide enough to cover this situation; however care should be 
taken in drafting such a clause to ensure it is deemed reasonable and therefore valid. An 
employee who then refuses to transfer, might be dismissed for a misconduct matter, depending 
on the reason for the refusal. This would result in the employer not having to make redundancy 
payments. If looking to rely on a mobility clause, it is best to contact the HR Rely helpline. 

Reduced requirement for employees: 

This third scenario tends to be the most problematic: what matters is the employer’s requirement 
for employees, not whether the employer can demonstrate a business case for its decision to 
make redundancies. Thus it is possible to have a redundancy situation even if the amount of work 
remains the same or even increases, provided that the employer needs fewer employees. This 
scenario might arise, for example, where there has been: 

• a re-allocation of duties;  

• a fundamental change in the employee's duties;  

• a change in the kind of work done by the employee;  

• a reorganisation leading to a reduced need for employees; or  

• a restructuring of departments or of the workforce hierarchy.  

Where employees see that the work has reduced in their particular work area then there is usually 
an acceptance by the employees that there is a redundancy situation. Some employees struggle to 
understand that there is a redundancy situation where the work remains the same but the 
employer has identified that it does not need as many employees to carry out that work for 
example where some duties can be allocated elsewhere or efficiencies can be made requiring less 
people etc. In this latter situation it is sensible as part of the individual consultation process to 
spend perhaps a bit more time explaining how the need for redundancies in that particular area 
has arisen and what is likely to happen to the employee’s work in the future. 

Carrying out Redundancies Fairly 

A redundancy is a potentially fair reason for dismissing an employee (under section 98 of the 
ERA). As mentioned above, whether or not a particular redundancy dismissal is in fact fair will 
depend upon the employer being able to demonstrate that: 

• there was a genuine redundancy situation;  

• the employer adopted a fair procedure; and  

• that the decision to dismiss was reasonable in all the circumstances.  

Adopting a Fair Procedure 

If an employer is able to demonstrate a genuine redundancy situation, it will still need to show 
that the procedure followed was a fair one. The employer will need to demonstrate the following: 

Announcing the redundancy situation 

The employer should provide as much warning as possible of the potential redundancies to the 
employees who may be affected, and to their relevant union/employee representatives. This 
enables them to take early steps to digest the relevant facts, consider possible alternative 
solutions and, if necessary, look for alternative employment within the employer or elsewhere. An 
organisation may wish to consider meeting with all its employees to announce the redundancy 
situation. In any event a letter should be sent to all employees potentially affected by redundancy 
informing them of the risk of redundancy and the business case for this. Potentially affected 
employees will include those who may be indirectly affected by the redundancies, for example by 
an increase to their own workload. 
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Consultation with relevant union/employee representatives as to ways to avoid 
redundancies and with a view to agreeing the appropriate redundancy pools and selection 
criteria 

From the outset, the employer should consult with the union/employee representatives about 
ways of avoiding redundancies and the redundancy process, whether or not there is a statutory 
obligation to collectively consult. 

Ways of avoiding redundancy could include for example, restrictions on recruitment, re-
deployment to alternative employment, retraining, voluntary early retirement, voluntary 
redundancy, short-time working, work sharing and restricting overtime. Employers should 
continue to review ways of avoiding redundancies throughout the redundancy process and up to 
the employee’s last day of service: an opportunity to avoid a redundancy may arise even late on in 
the process. 

Meeting: Warning of redundancy 

The following should be discussed as part of the collective consultation process where the 
employer recognises a trade union or other collective body. Where there is no collective 
consultation process then once the relevant employees have had time to absorb the contents of 
the ‘at risk’ letter, the employer should arrange an initial meeting with all the potentially 
redundant employees to explain: 

i) the reasons for their potential redundancy and that there do not appear to be any viable 
alternatives at the current time (which the employer should have already considered); 

ii) how many jobs are at risk (and this should be presented as a possibility only at this stage, to 
avoid an allegation that the decision has already been made); 

iii) that the employer will continue to look at ways to avoid redundancies, including the possibility 
of transferring those at risk to alternative roles within the organisation. The potentially redundant 
employees should be asked to consider ways of avoiding redundancies and to put forward any 
suggestions; and 

the selection criteria that the employer intends to adopt (assuming that there will be a pool from 
which only some will be chosen for redundancy). Again, the employer should seek feedback on 
the proposed criteria. 

It would be appropriate for the employer to ask whether there are any potential volunteers for 
redundancy at this meeting (see below). The content of the meeting should be confirmed in 
writing to each potentially redundant employee and a copy of the selection criteria and any 
guidance about its application should be included with the letter. 

Employers must not forget to include any employees on maternity leave, shared parental leave, 
career breaks, long-term sick leave, etc. in any consultation discussions. This can be done by 
either allowing them to participate in any group meetings in person or by telephone, or by 
telephoning them after any such group meetings to update them. It will of course also be 
necessary to hold individual consultation meetings with them: these might take place in the office, 
at their home, at a mutually convenient venue or by telephone. If such absent employees are 
overlooked then there is a risk of claims being brought for sex discrimination, disability 
discrimination and/or unfair dismissal. It is also important to remember that any employees on 
maternity or adoption leave and shared parental leave have an automatic right to be offered 
suitable alternative work, where vacancies are available with either the employer or an associated 
employer. 
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Alternatives to compulsory redundancy 

Voluntary early retirement 

Employers with an occupational pension scheme may, in some situations, consider offering an 
early retirement pension on favourable terms as an alternative to redundancy. However, 
employers should be wary of adopting a compulsory early retirement policy, as this may: 

• amount to unfair selection and/or unlawful age discrimination, on the ground that older 
workers will be automatically selected for redundancy;  

• constitute unlawful age discrimination, because younger employees will be excluded 
(employees must be at least aged 55 to receive a pension at present); and  

• indirectly discriminate against women and part-timers, because such groups tend to have 
less pensionable service and early retirement will be more attractive to employees with 
longer pensionable service. 

Voluntary redundancy 

One of the ways of avoiding compulsory redundancies is to invite volunteers for redundancy and it 
is good practice to do this, although it may not be appropriate for every redundancy exercise. The 
more redundancies that can be achieved on a voluntary basis, the better for morale. 

Any organisation inviting volunteers for redundancy should clearly state that it reserves its right 
not to accept volunteers for redundancy: 

See letter invite for redundancy  

For example, the organisation may need to avoid losing too many of its key skilled employees. 
Care needs to be taken if the reason for rejecting a volunteer is purely or mainly due to the cost of 
the redundancy package as if the cost is higher due to the age or service of the employees, this 
could constitute age discrimination. If this situation arises, we suggest you telephone the HR Rely 
helpdesk for further advice. 

If the voluntary redundancy process is one that the organisation wishes to follow, the first step is 
to invite those who wish to be considered to apply for details of their redundancy package. Once 
these have been provided, if the employee still wishes to proceed, they should apply in writing 
and this should then be acknowledged on receipt. The voluntary redundancy process should set a 
deadline for applications and once all applications have been received, they should be promptly 
considered. 

The employee should be informed of the outcome of their application in an individual consultation 
meeting. For the successful volunteer, the meeting may be to discuss any outstanding issues but 
for the rejected volunteer, it is to try and minimise any disappointment they may feel by having 
been turned down. There should be cogent (and non-discriminatory) reasons for the rejection of 
any volunteer – See: 

Letter of acceptance for volunteers 

Letter to those not accepted 

Letter of termination – volunteers for redundancy 

The Redundancy pool 

One of the first considerations, having identified a redundancy situation, is to consider the 
appropriate redundancy pool(s) and selection criteria. Where the redundancy involves a stand 
alone position e.g. removal of a receptionist as the organisation is going onto direct dial, then 
there is no need to apply a selection pool or criteria as this is a stand alone role. If however an 
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organisation has, for example, a group of receptionists but one position is no longer required due 
to a downturn in work because of direct dial being introduced, then the receptionists should be 
pooled and a selection criteria fairly applied to everyone in that group. 

Consideration should be given to whether there needs to be a redundancy pool and then what the 
correct redundancy pool is. Looking at the group of employees at risk of redundancy, in 
identifying the correct pool, the employer should genuinely apply its mind to 

• whether it should include other groups of employees who are doing similar work to the 
group from which selections are to be made;  

• whether employees' jobs are interchangeable, in which case a wider pool might be 
appropriate.  

Where there are a number of employees doing the same job but across different shift patterns, 
consideration should be given as to whether to pool all the employees regardless of the shift, or 
simply select one particular shift. If the employees can be required to work different shift patterns 
then it might be difficult to satisfy a Tribunal that a pool of only one shift is appropriate. It is also 
sensible to look back and see what has been done before, although this does not mean a previous 
pool was correct or that the organisation of work within the business remains the same. There 
may also be an agreed procedure that defines the pools. Ideally, the selection pool should be 
agreed with the union/employee representatives. 

Bumping 

"Bumping" is the term used to describe the situation where an employee, whose job is redundant, 
is redeployed to another existing job and the employee in the existing job is the one who is 
actually dismissed for redundancy i.e. “bumped” out. This is potentially fair: although the 
dismissed employee's job is not actually redundant, their dismissal is due to redundancy as it has 
been brought about by the reduced requirement for work of a particular kind, i.e. the work 
previously done by the other employee. It is sensible for an organisation to consider whether it is 
appropriate to allow for bumping and to make a record of their reasons for doing so or not as the 
case may be. Whether it is unfair to dismiss for redundancy without considering bumping is a 
matter of fact for the tribunal. (See E-Alert “Bumping – Fulcrum Pharma Ltd v Bonassera 14 Feb 
2011): 

and will depend upon factors such as: 

• whether there is a vacancy;  

• how different the two jobs are;  

• the difference in remuneration between the two jobs (bumping into a subordinate role 
may be appropriate in some cases);  

• the relative length of service of the two employees;  

• the qualifications of the employee in danger of redundancy; 

The selection criteria 

Having identified the appropriate selection pool, an employer must then devise and apply fair 
selection criteria in choosing those employees who are to be made redundant. Often organisations 
have redundancy policies that set out the criteria to be used or to be included. 

The selection criteria must be carefully drawn up so that they: 

• are relevant to the positions that are available in the organisation;  

• help ensure that the best employees, in terms of skills and expertise, are retained to meet 
the future needs of the business; and  

• are as objective as possible and are capable of justification/verification (e.g. against 
performance appraisals and other documented records such as disciplinary warnings, 
attendance records, production records etc).  
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Tribunals will accept the use of some subjective criteria but as this is dependant on the opinion of 
the person/s carrying out the selection process (as opposed to objective criteria that can be 
supported by evidence) there is a greater risk of a challenge to the fairness of the selection – See 
example selection matrix: 

Examples of subjective criteria are adaptability, flexibility and attitude; when used such criteria 
should be sufficiently descriptive to avoid ambiguity when scored. 

The selection criteria 

Objective criteria could include disciplinary warnings, timekeeping, production records, 
attendance records and skills where supported by a skills matrix. Criteria such as Last In First Out 
(LIFO) can potentially discriminate against younger employees and so may only be used if an 
organisation can justify it; perhaps as a criteria with a lower weighting. LIFO should not be used as 
the sole criteria or as a tie break. 

When devising a criteria, consideration should be given to how many criteria are needed; there is 
no magic number but the more criteria to be considered the more open an employer may be to 
making mistakes in the selection process. Care needs to be taken to ensure that there is no 
double counting. For example, if occasions of absence is used as a criteria it would be double 
counting to also include elsewhere as a criteria, warnings for absence. The employer should also 
consider whether to give added weight to any of the more important criteria (for example, to 
reflect the importance of specific skills to the remaining available roles) but it needs to be able to 
justify the weighting given. 

On occasion the selection process may result in two or more employees having the same score 
and it is necessary to decide which is to be the one selected for redundancy. It is sensible 
therefore as part of the consultation on the selection criteria to agree the criteria to be used in a 
tie break situation. 

Applying the selection criteria 
 

Applying the selection criteria fairly and consistently is key. It is sensible to make sure that those 
responsible for carrying out the selection process are briefed as to the process and how to carry 
out the selection process. Those carrying out the selections need to make sure that they compare 
each employee against the criteria and do not compare employee against employee. 

Where subjective criteria is included, then if possible, two managers who know the employees in 
the pool should carry out their assessment of each employee independently of each other with a 
third person e.g. HR reviewing the scores. 

When applying the criteria, care needs to be taken not to discriminate, for example, when scoring 
for time keeping and attendance, consideration needs to be given as to the reasons for the 
absence/lateness and whether they are related to pregnancy, maternity, time off for dependants, 
disability and disregard them as appropriate – See Guidance for managers on carrying out a 
selection process: 

Selecting an employee for redundancy will be automatically unfair if the reason for doing so falls 
within one of a number of prohibited reasons, details of which appear in Appendix 1. In addition, 
selection on the basis of some of these prohibited reasons may result in an unlimited 
compensatory award for unfair dismissal in that particular case. 

Individual consultation - Notifying the affected employees of their    
provisional selection for redundancy 

The employer should meet with each potentially redundant (“at risk”) employee informing them of 
their provisional selection for redundancy and inviting them to an individual consultation meeting. 
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The employer must warn each employee of the possibility of redundancy and then consult 
individually with them before reaching any firm decision regarding their dismissal. (This obligation 
to consult individually with employees applies irrespective of whether the employer is legally 
obliged to collectively consult with union/employee representatives in the case of large scale 
redundancies). 

It is important therefore that the employer meets with each “at risk” employee whilst the proposals 
are still at a formative stage; providing adequate information to enable each employee to respond, 
adequate time in which they may respond and adequate time for the employer to properly 
consider any issues raised by the employee and his/her representative. It is important that records 
are kept of all consultation meetings and any follow-up investigations. It may be helpful to have a 
checklist available for this first meeting to ensure that the key points are covered: 

Redundancy consultation checklist 

Letter: Invitation to Individual Consultation Meeting 

Once an employee has been selected as at risk of redundancy, the employer should meet with the 
employee simply to advise them that they are at risk and to present them with a letter inviting 
them to a consultation meeting.  

At risk letter to employee selected from pool 

The letter should detail the following:  

• the reasons for the redundancy and a summary of the consultation held with them so far;  

• where a selection criteria has been applied, the employee’s selection scores, with a copy 
of the selection criteria being enclosed. In some cases it can be helpful to identify where 
the employee’s score falls within the pool but there is no necessity, nor is it advisable to, 
disclose anyone else’s scores. Anonymous total scores only could be made available.  

• that their selection for redundancy is subject to the forthcoming consultation meeting and 
that no final decision to dismiss them has been made at this stage;  

• there will be time for further consideration (and further investigations, if necessary) 
afterwards, with a further meeting being scheduled before a final decision is taken.  

The employee should be given sufficient time between receipt of the letter and the meeting to 
consider their response. In addition, employers should allow each employee to be accompanied by 
a trade union representative or colleague at this individual consultation meeting. 

First Individual Consultation MeetingFirst Individual Consultation MeetingFirst Individual Consultation MeetingFirst Individual Consultation Meeting    
 

At this first consultation meeting, the following should be addressed: 

• the reason for the redundancy situation generally and the reason why the employee’s role 
has been identified for redundancy making it clear that the individual has been 
provisionally selected for redundancy. As stated above, some employees may struggle 
with the reason why their role is potentially redundant and it is important that this is 
properly explained. Care needs to be taken that the meeting is not rushed but that the 
employee is provided with all the information he/she would need to properly consider his 
situation;  

• an explanation of the basis for the employee’s selection, and the provision of an 
opportunity for the employee to comment on their redundancy selection assessment; 
Time should be spent with the employee explaining how the selection process was carried 
out, how the criteria was applied and scored and the individual’s own scores. (Just to 
reiterate, the employee is not entitled to see the scores of any of the others in the pool 
but sometimes it can be helpful to provide an anonymous list of total scores to the 
employee so that they can see where their scores came within the group.) ; 
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• an opportunity for the employee to put forward any suggestions about ways to avoid 
his/her redundancy. 

First Individual Consultation Meeting 

• The consideration of any alternative employment positions that may exist (which may be 
at a lower grade). The employee should be given a list of all vacancies that exist within 
the organisation. Do not prejudge what the employee may be interested in or suitable for 
e.g. don’t assume that the employee would not be willing to travel for another role or 
would not be willing to take a lower paid role. Discuss with the employee any roles that 
he/she may be interested in and provide sufficient information for them to properly 
consider whether they wish to be considered in any alternative positions;  

• An opportunity for the employee to address any other matters or concerns that they may 
have; 

• Emphasise to the employee that he/she is only at risk at this stage and that there will be a 
further meeting to consult further with the employee;  

• If pressed by the employee to “just let me go” or they say “what’s the point, it’s me 
anyway” emphasise to them that cutting short the consultation may mean they lose out on 
any alternatives and more importantly, may lose their right to a redundancy payment by 
jumping ship too early.  

Follow up consultation meetings: Looking at ways to avoid 
redundancy 

The employer will need to follow up any of the employee’s suggestions about ways of avoiding 
their redundancy including any alternative employment opportunities and must consider any 
representations in relation to the scoring against the selection criteria. If, on further 
consideration, the employer decides to increase the employee's scores, it will need to check the 
scores of the other employees in the pool to see if the employee in question remains a candidate 
for redundancy. The number of individual consultation meetings required will vary depending on 
what issues are raised, whether the employee is interested in any alternative roles and what 
challenges, if any, have been made to the selection scores requiring further investigation.  

Letter follow up consultation meeting 

Letter follow up consultation unique job 

Letter: Invitation to consideration of dismissal meeting 

Provided that each potentially redundant employee remains a redundancy candidate, the employer 
will need to invite each of them to a further meeting: 

Letter invite to final consultation 

This letter should state that this meeting may end in dismissal and inform the employee of their 
right to be represented. (Whilst it is not clear whether an employee has the legal right to be 
accompanied at the earlier consultation meetings, he/she is legally entitled to be accompanied at 
this consideration of dismissal meeting and good practice would suggest allowing them to be 
accompanied at earlier meetings). 

Meeting: Consideration of dismissal 

At the meeting, assuming that nothing has changed following the previous meeting or any follow-
up investigations, etc., the employer should confirm to the employee that they have been selected 
for redundancy and should explain their redundancy package and any outplacement support etc. 
that is available. In addition, the employer should inform the employee of the right to appeal 
against the decision. Final Redundancy Consultation Checklist 
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Letter: Decision to make redundant 

After the meeting, if the decision is made to dismiss for redundancy, the employer should write to 
each of the redundant employees concerned, setting out the decision to make them redundant 
and notifying them of their right to appeal. The letter should also confirm whether the employee 
will be serving their notice or whether they will be paid in lieu of notice, and should set out the 
calculation of their statutory redundancy pay as well as any enhanced redundancy payments or 
other payments due on termination. If the employer has a policy in relation to appeals, the 
employer should make sure that this procedure is followed. Wherever possible, the appeal should 
be to a higher level of management than the original decision-maker who, where appropriate, has 
a good knowledge of the job requirements in order to understand whether the selection process 
was fair: 

Letter of termination 

Letter of termination – Employee Shareholders 
 

Appeal 

If the employee does wish to appeal, the employer should invite him/her to attend an appeal 
meeting:  

Letter - invite to appeal hearing 

The employer should allow a colleague or trade union representative to accompany the redundant 
employee at this meeting. Following the meeting, the employer should write to the redundant 
employee informing them of the outcome of the appeal 

Letter upholding outcome of redundancy meeting 

Letter – appeal – outcome reinstatement  

Once all the appeals are concluded, and assuming that no-one else is at risk, a letter can be to 
sent to the remaining employees confirming that they have not been selected: 

Letter to those not selected for redundancy 

Alternative Employment 

A key aspect in ensuring a fair and reasonable redundancy procedure is to consider alternative 
employment for potentially redundant employees. This is a continuing obligation whilst the 
employment is continuing, even if notice to terminate has been served. 

The search for alternative employment should include considering alternative employment within 
any associated companies, as well as the employing company. An employer should keep a record 
of enquiries that have been made of alternative employment elsewhere. This can be as simple as 
keeping email records but it is important that if enquiry has been made, the employer chases to 
ensure a response to those enquiries and makes a record of this also. 

Furthermore, an employer's responsibility does not necessarily end with drawing the employee's 
attention to potentially suitable job vacancies: it should also gather information regarding the 
packages for alternative jobs and provide these details to those employees at risk of redundancy 
so as to enable them to make an informed decision. If employees are prepared to accept jobs of 
lower status, a failure to offer such a job may render a dismissal unfair. 

It is also important to note that, when considering alternative employment, any employees at risk 
of redundancy who are on maternity or adoption or additional paternity leave have special 
protection and have an automatic right to be offered any suitable vacancies. It is also arguable 
that employees who are disabled under the Equality Act 2010 and who need to be redeployed 
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should be considered for alternative vacancies alongside those at risk of redundancy when 
considering alternative employment. 

If an employee unreasonably refuses an offer of suitable available alternative employment made 
before the date on which the redundancy dismissal takes effect (or within four weeks of that date), 
then they will lose their entitlement to a redundancy payment if the refusal was unreasonable. The 
question of the suitability of the alternative employment is objective, whilst the question of 
whether an employee unreasonably refuses alternative employment is subjective and each 
individual case must be considered in light of its particular circumstances, including the 
employee’s personal circumstances and subjective perception of the alternative job – See Guide 
below: 
 
Guidance on matters to consider in determining whether an employee has unreasonably refused 
an alternative suitable role. 

If an employee accepts an offer of alternative work then they are entitled to a statutory four-week 
trial period to "test" the new employment. The parties may agree to a trial period of longer than 
four weeks in strictly limited circumstances, namely that the extension must be to retrain the 
employee for employment in the new job. A longer trial period can be agreed between the parties 
but the employee will lose his/her entitlement to the statutory redundancy payment unless certain 
conditions are met. 

Time off to seek alternative employment 

Employees who are given notice of dismissal by reason of redundancy, and who have been 
continuously employed for at least two years, have the right to take a reasonable amount of time 
off with pay during working hours to seek alternative employment or to arrange training for future 
employment. “Reasonable” involves balancing the needs of the employer with the need of the 
employee to search for work or to arrange training, having regard to: 

• the effect of the employee's absence on the business;  

• the length of the employee's notice period;  

• local difficulties in finding employment; and  

• any rights to time off under a redundancy procedure.  

Whilst the amount of time off to seek alternative employment is not specifically limited, the 
maximum amount of pay to which an employee is entitled during the whole of their notice period 
is 40% of a week's pay although in practice many employers are flexible in allowing employees 
time off provided the employee’s requests are reasonable. 

Redundancy Payments 
 

Employees with a least two years' continuous employment (at the relevant date) are entitled to a 
statutory redundancy payment if they are dismissed by reason of redundancy. Although there are 
some exceptions, the relevant date is usually the effective date of termination of the contract of 
employment). 

Guide to statutory redundancy pay. 

The amount of statutory redundancy pay to which an employee is entitled depends on their age, 
length of service and pay. The employee is entitled to: 

• One and a half weeks’ pay for each complete year of service after age 41;  

• One week’s pay for each complete year of service between ages 22 and 40; and  

• Half a week’s pay for each complete year of service under the age of 22.  

The maximum length of service taken into account to calculate a redundancy payment is 20 years. 
For details of the current statutory maximum refer to our latest key data sheet in the Employment 
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Matters section of our website (the ERA sets out various rules on how to calculate a week's pay, 
which rules vary depending upon whether the employee had "normal working hours" or is a shift 
worker, or a piece worker or is paid a fixed wage for a set number of hours). There are no longer 
any upper or lower age limits to the entitlement to a statutory redundancy payment. An online 
calculator is available on the link below: 
 
https://www.gov.uk/calculate-your-redundancy-pay 

Excluded employees 

Typically, only employees are entitled to a statutory redundancy payment which means that 
certain classes of workers are excluded, including: 

• independent contractors and self-employed individuals;  

• agents and workers provided by employment agencies and employment businesses;  

• office holders (save that Regulations have been made to enable certain workers who are 
not employees to become eligible for redundancy payments, such as British Airports 
Authority police, registrars of births, marriages and deaths, chief constables and chief or 
assistant chief fire officers in specific circumstances following a reorganisation within 
police forces and fire brigades);  

• Partners; and  

• Crown servants, who have their own redundancy pay scheme.  

Contractual right to an enhanced redundancy payment 

In addition to a statutory redundancy payment, an employee may also have a contractual right to 
an enhanced redundancy payment - either because there is in existence an applicable collective or 
industry-wide agreement that offers enhanced redundancy payment terms or else there may be an 
established custom or practice within an individual employer (that is, a consistent policy of paying 
enhanced redundancy payments in the past) that entitles an employee to an enhanced redundancy 
payment. In these situations, an employee will only be able to enforce these terms if they can 
show that they have been incorporated into the contract of employment (either expressly or 
impliedly). 

Enhanced redundancy payments and age discrimination 

Many enhanced redundancy payments are calculated on the basis of the employee's age and/or 
length of service. The Age Discrimination Regulations (Regulation 33 of the Employment Equality 
(Age) Regulations 2006) include an exemption for certain enhanced redundancy payments 
provided that they are based on the statutory scheme, but are more generous. However, enhanced 
redundancy schemes that have some other basis for their calculation will need to be objectively 
justified under the Equality Act 2010. In particular, enhanced redundancy payments that are based 
on length of service alone will need to be objectively justified. 
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Appendix 1: Automatically Unfair Redundancies 
 

Under section 105 of ERA 1996, a redundancy dismissal will be automatically unfair where the 
reason the employee was selected for redundancy was: 

• a reason connected with an employee having been summoned for or absent due to jury 
service; 

• a reason relating to the employee carrying out a health and safety activity; 

• a reason relating to the employee's refusal to work on Sunday as specified in section 101 
of ERA 1996; 

• a reason relating to the employee's rights under the Working Time Regulations 1998; 

• a reason relating to the employee's role as an occupational pension scheme trustee; 

• a reason relating to the employee's role as an employee representative (or standing for 
election for such role) for the purpose of collective redundancies or a transfer of an 
undertaking; 

• that the employee made a protected disclosure under the Public Interest Disclosure Act 
1998; 

• a reason relating to the employee's assertion of a statutory right; 

• a reason relating to the employee's rights under the National Minimum Wage Act 1998; 

• a reason relating to the employee's rights under the Tax Credits Act 2002; 

• a reason connected with a request for flexible working; 

• that the employee took protected industrial action within the meaning of section 238A 
Trade Union and Labour Relations (Consolidation) Act 1992 (TULRCA); 

• a reason relating to the employee's rights under the Part-time Workers (Prevention of Less 
Favourable Treatment) Regulations 2000 (PTW Regulations); 

• a reason relating to the employee's rights under the Fixed-term Employees (Prevention of 
Less Favourable Treatment) Regulations 2002; 

• a reason relating to the employee performing functions under the Transnational 
Information and Consultation of Employees Regulations 1999 (TICE Regulations) or the 
Information and Consultation of Employees Regulations 2004 (ICE Regulations); 

• a reason relating to the employee performing functions under the European Public 
Limited-Liability Company Regulations 2004. 

• a reason relating to the employee performing functions under the Cross-Border 
Regulations 2007; 

• a reason relating to the employee's trade union membership or activities; 

• a reason relating to blacklisting as specified in section 105 (7M) and section 104F of ERA 
1996 

• a reason relating to trade union recognition or de-recognition; 

• a reason connected with pregnancy, maternity or adoption leave, parental leave, paternity 
leave, shared parental leave or dependant care leave under the ERA. 

• a reason connected with a relevant transfer under the Transfer of Undertakings 
(Protection of Employment) Regulations 2006; or 

• a reason connected with the right to be accompanied at disciplinary and grievance 
hearings, 

• a reason connected with paternity and adoption leave under the Paternity and Adoption 
Leave Regulations 2002; or 

• reason relating to time off for study and training request rights 

• a reason relating to the employer’s duties, or the contravention of its duties under the 
auto-enrolment rights 

n.b. There is no qualifying service requirement in respect of any of the above claims of 
automatically unfair selection for redundancy (except claims brought under regulation 7 of TUPE 
2006), to which the usual qualifying service requirement applies). 
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This guidance note has been prepared as a general guide only. It is not a substitute for 

professional advice which takes account of your specific circumstances and any changes in the law 

and practice; at the time of the preparation of this note various changes to the relevant provisions 

may be pending. The subjects covered constantly change and develop. No responsibility can be 

accepted by the firm or the author for any loss occasioned by any person acting or refraining from 

acting on the basis of this note. The copyright in this guidance note is owned by Weightmans LLP.  

 


