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Executive SummaryExecutive SummaryExecutive SummaryExecutive Summary    

Employee representatives are ‘elected’ where the number of nominations matches the number of positions 

for representatives, despite the absence of a ballot. 

 

FactsFactsFactsFacts    

Mr Phillips worked for AZEA Networks Ltd which was acquired by the respondent company (Xtera) in 

November 2007. Xtera subsequently proposed the closure of the site where Mr Phillips worked.  

 

Two employee representative positions were proposed by the Respondent and two names were put forward 

by the employees. The Respondent asked if there were any objections to the election of the two employees 

nominated and there were none. Subsequently one of the representatives stepped down to be replaced by 

another employee. A third stepped forward and was accepted by the Respondent. No objection was made to 

the revised arrangements. 

 

During the consultation Xtera revised its proposal now wishing to retain its operations at the site but 

reducing the numbers employed. Mr Phillips and one other were dismissed as redundant following scoring. 

 

Mr Phillips brought a number of claims including a protective award for a failure to elect appropriate 

representatives.  

 

The employment tribunal in London East dismissed the application saying: 

 

“‘In our judgment, an election requires no more than there be a free selection amongst the affected 

individuals and that is precisely what has happened here.” 

 

On appeal by Mr Phillips the EAT found that there was no need for a ballot as Xtera had properly treated the 

representatives as ‘elected’. It commented that any one of the employees could have triggered a ballot by 

putting himself forward or nominating another candidate. 

    

CommentCommentCommentComment    

This decision is helpful for employers where the number of nominations matches the number of posts 

proposed as it avoids the time and resources involved with arranging a ballot. However as noted by the EAT 

elsewhere within its judgment, employers do need to ensure that any election is ‘fair’ (s.188A TULRCA) and 

should not attempt to put in place ‘yes-men’ to ensure what they propose goes through unchallenged.  
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This update does not attempt to provide a full analysis of those matters with which it deals and is provided for general information 

purposes only and is not intended to constitute legal advice and should not be treated as a substitute for legal advice. Weightmans 

accepts no responsibility for any loss that may arise from reliance on the information in this update. The copyright in this update 

is owned by Weightmans LLP.  
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